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Letter to an Agency Ethics Oficial
dated May 4, 1998

It has conme to our attention during a routine ethics program
review at a Departnent activity that sone [Departnent] filers of
t he standard public financial disclosure report (SF 278) are being
required to certify thereon at the tinme of filing that their
reported interests are not in conflict with their official duties.
Because this practice is inpermssible, we nmust ask that it be
resci nded.

The certification in question consists of a stanp or sticker
which is printed or affixed at the bottom of the SF 278 cover
sheet, as follows: “Reporting Individual’s Certification. The
signature of reporting individual is a certification that the
interests represented in the report are not in conflict with that
individual’s official duties.” In addition to finding this
statenent on sone SF 278s filed by [Departnent] officials, we
subsequent|ly discovered that it also appears on the sanple SF 278
prescribed by [the Departnent's regul ation].

By letters of Decenber 5, 1997, and March 9, 1998, we noted a
simlar alteration of the OGE Optional Form 450-A for [the
Department's] confidential financial disclosure filers, and we
asked that its use be termnated. As indicated in those letters,
such a notation transfornms financial disclosure reports into
certificates of no conflict, which is not allowed by the
controlling regulation at 5 C F.R part 2634. That concern is even
nmore critical with respect to the public SF 278, whose requirenents
are established by statute. The only permtted filer
certification, which is pre-printed on the SF 278, concerns the
accuracy of disclosures: “I certify that the statenents | have
made on this formand all attached schedul es are true, conpl ete and
correct to the best of ny knowl edge and belief.” Thi s
certification is necessary as a neans of enforcing the civil
penalty provisions of 5 US. C app., 8 104 against filers who
knowingly and willfully falsify or inconpletely report required
information. No other filer certificationis permtted by |aw or
regul ati on on an SF 278.

In addition to being unauthorized by either the financial
di scl osure statute (5 U S.C. app., 88 101-111) or the governing
regulation (5 C.F.R part 2634), the [Departnent's] policy of



having sonme SF 278 filers certify upon filing that their disclosed
interests do not conflict with their duties raises several other
concer ns. For exanple, it may msleadingly reassure the public
that an SF 278 filer is imediately free of conflicts; inproperly
suggests that such a certificate woul d be enforceabl e agai nst the
filer as a separate violation beyond the substantive conflict-of -
interest statutes (Title 18, U S. Code), the regul atory Standards
of Ethical Conduct for Enpl oyees of the Executive Branch (5 C F. R
part 2635), and other related ethical principles; my suggest to
filers that they should not disclose itens that could conflict; and
is vague as to the neaning of the term“conflict.” Furthernore,
requiring a certificate of no conflict upon filing effectively
underm nes the statutorily permtted three-nonth period ordinarily
provided for conpliance with any ethics agreenents to elimnate
potential conflicts. It also appears torelieve reviewers of their
responsi bility under the di sclosure | awand regul ati on to determ ne
whet her there are possible conflicts with official duties under
applicable ethical principles. Additionally, this certificate
nodi fies a standard form which does not appear to have been
approved by the General Services Adm nistration or the Ofice of
Managenment and Budget .

For all the above reasons, we nust ask that the filer’s
certificate of no conflict, which is being added to the SF 278 by
certain [Departnental] agencies and is specified 1in the
[regul ation], be renoved as unauthorized. In theinterim we wll
be suggesting to [Departnental] agencies during our ethics program
reviews that filers should not be required to sign the altered
format, that SF 278s shoul d not be released to the public with such
a certification, and that the certificate is unenforceable. Until
this situation is corrected, we wll be noting these concerns in
our program review reports for [Departnental] agencies, with an
indication that the matter has been brought to your office’s
attention for resolution.

We request that your office correct this situation by issuing
gui dance as soon as possible to affected [Departnental] agencies,
and by nodifying the [regulation]. Thank you in advance for your
cooper ati on.

Si ncerely,

St ephen D. Potts
Di rector



